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GERMAN CRIMINAL JUSTICE

CRIMINAL JUSTICE IN GERMANY*

Hans Julius Wolfft

C

RIMINAL law and procedure, perhaps even more than civil,
reflect the underlying conceptions of the political system with
which they are connected. The ideological structure of criminal procedure in Germany, as well as in other continental European states, rests
on the historical development through which constitutional institutions
in those countries have passed since the French Revolution. It mirrors
the transformation of the all-powerful state of the period of absolutism
into the liberal state with its guaranteed freedoms and rights of the
individual and strict legal limits to the power of the authorities
(Rechtsstaat); and in recent years it has adapted itself to an increasing,
and in Hitler's Germany completely victorious, tendency toward a reassertion of governmental power at the expense of the individual. This
historical background has to be borne in mind by anyone who wishes
to understand certain characteristic differences between European and
American systems. It is true that most of the institutions and principles
characterizing criminal justice in Europe's liberal period did not differ
greatly from the Anglo-American. But the fact remains that in Europe
the idea of a strong state was never completely suppressed. S~ate power
was only hemmed in by liberal institutions and released again when
those institutions were swept away. The constitutional evolution of
England never allowed absolutism to reach such heights as it did in
pre-revolutionary France or eighteenth century Prussia; and in the
United States, where political and legal life started out from loosely
organized small communities and democracy did not have to replace
an earlier established order, state authority has ever been forced to
fight its way against the resistance of a traditional individualism.
This difference in backgrounds is responsible for what may be considered the fundamental divergence of the German system of criminal

* This paper is a sequel to the article on "Civil Justice in Germany'' by Burke
Shartel and the present author published in 42 M1cH. L. REV. 863 (1944). While the
author is alone responsible for statements made here, he wishes to express his appreciation of the valuable assistance given him throughout by Professor Shartel through information on American law and stylistic correction of the manuscript.
Jnr. utr. D., Berlin; Gerichtsassessor, Berlin, 1931-1933; professor of Roman
and Civil Law, University of Panama, 1935-1939; special instructor in German and
lecturer on German law in army courses for A.S.T.P. and C.A.T.P. at the University of
Michigan, 1943-1944.-Ed.
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justice from the American. Far more than in this country, prosecution
and trial are conducted in Germany by officials who, like all civil service personnel, are not elected officers but state-appointed career men.1
The grand jury does not exist; and the typical German form of lay
participation in the trial is the Schoffengericht, i.e., a tribunal composed
of both official and lay judges with equal functions and powers. The
institution of jury trial, analogous to the Anglo-American, never penetrated the German mind far enough. to be looked upon even in the
democratic period as a palladium of freedom and popular control of
criminal justice. The sometimes considerable deviations fr9m principles and methods familiar to the American lawyer, which result from
this difference in fundamentals, will become apparent as we proceed.
They relate chiefly to the machinery of prosecu:tion, the forms of trial,
and the ways of taking and evaluating evidence.
It is important to realize that this accent on state power was characteristic of the period prior to Hitler, not only in Germany but also
in other European countries.2 In combination with such freedoms of
the individual and such limits to official action as were laid down in
constitutions and legislation, it furnished a system which, as a whole,
produced fair and satisfactory results.
The collapse of criminal justice under the Nazis was due, not to
any removal of popular control but to the abolishment of judicial independence and legal guarantees for a fair administration of justice
and to the staffing of the courts with "reliable" personnel. Perhaps
partly under the pressure of war conditions, this process reached its
culmination in 1942. In a speech of April 26, 1942, Hitler claimed
the power to remove from office any judges "who do not recognize,
the commands of the hour"; and a resolution adopted immediately
by the Reichstag confirmed this power. Dr. Thierack, named Reich
Minister of Justice on August 24, 1942, was expressly authorized to
deviate from existing law if such steps seemed necessary in the interest
of a national socialist administration of justice.3 Large numbers of
judges were removed and replaced by men fully indoctrinated with
1 Cf. Shartel and Wolff, "German Lawyers-Training and Functions," 42 MtcH.
L. REV. 521 (1943).
2 Cf. Wright, "French Criminal Procedure," 44 L. Q. REv. 324 (1928); 45 id.
92 (1929).
'
3 According to a Transocean broadcast, Thierack, on entering office, made the
following statement: "Every judge is at liberty to call on me in case he thinks that a
law compels him to render a judgment not compatible with real life. In such an .
emergency it will be my task to provide him with the law he needs." (New York Times
of August 30, 1942, p. 14).
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Nazi ph.ilosophy.4 It is even reported that police and local Nazi organizations have been empowered to interfere with legal procedure in all
its stages and to "suspend sentences that 'do not conform with the
policy of strengthening of the German State' ".5 It is hardly an overstatement that criminal courts in Germany have for all practical purposes been degraded to a department of the Gestapo, especially since
August 1943 when Himmler was given control of the Ministry of
Justice.
It is for this reason that the main subject of the present article will
be the pre-Nazi law. Due attention will be paid to some changes
wrought by Nazi legislation. But it may be expected that many of
these will disappear with the Nazi regime; and in any event they have
not resulted in an entirely new system of criminal procedure. It seems
to the author that the very fact that the Nazis have completely suppressed all law rather than established an integrated new system will
facilitate the task of restoring an administration of justice worthy of
this name in the criminal field. As far as can be seen from this distance, it seems possible to achieve this goal by the re-establishment of
the old order, by revoking certain acts of Nazi legislation, and, most
important of all, by a radical purge. of the judiciary, prosecuting
agencies, and police, accompanied by the re-instatement of personnel
chased from office by the Nazis and followed by the restoration of
judicial independence. There is no need of imposing an entirely new
system which would of necessity be based partially on principles and
methods alien to the German mind and experience.6 Therefore the
present article will dwell primarily on those institutions which have
grown up from the soil of German experience and political psychology
at a time when true law prevailed in Germany. 1
4

New York Times of June 21, 1942, p. 3.
Ibid.
6
The author does not intend with this statement to dispute advisability of considering the adoption of certain features developed in foreign laws. The insufficiency
of parts of the Code of Criminal Procedure had become apparent many years ago, and
a lively discussion of possible improvements was going on prior to the Nazis. It may be
expected that the necessity of a reform will be felt even more strongly after the
re-establishment of constitutional government. Any reform, however, should grow out
of Germany's own experience, and no foreign methods should be introduced which
are incompatible with traditional German ways of prosecution and trial. It is for this
reason that the suggestion is made to begin the reconstruction with the re-establishment of the pre-Nazi system which on the whole had proved satisfactory.
11

1

LEGISLATION, BIBLIOGRAPHY AND ABBREVIATIONS USED.

(1) The Court Organization Act (Gerichtsverfassungsgesetz; abbreviated:
GVG)-In its original form enacted in 1877, in force since October 1, 1879. The
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I
CRIMINAL COURTS

A. General Character
The German lawyer distinguishes between "ordinary" courts and
special tribunals whose jurisdiction extends either to certain groups of
persons or to specified kinds of offenses. Chief among the special courts
in this broad sense are the courts-martial (Kriegsgerichte or Wehrmachtgerichte) 8 and the courts set up by the Nazis for the prosecution
of "political" offenses. The Nazi courts are the so-called Sonder- organization of criminal courts was fundamentally changed by the Verordnung uber
Gerichtsverfassung und Strafrechtspftege (the so-called Emmingersche Justizreform,
named after the then Reich Minister of Justice, Emminger) of January 4, 1924. In
consequence of this decree, the GVG was republished in a new form on March 22,
1924. In this form it remained in force, with only a few minor changes, till September 1, 1939, when a war emergency decree brought about new sweeping reforms.
(2) The Code of Criminal Procedure (Strafprozessordnung; StPO-In its
original form enacted in 1877, in force since October 1, 1879. Various amendments;
among these, the following are of greater importance:
(a) the Emminger decree just mentioned;
(b) the so-called Strafproiessnolle (StPNov), a law of June 28,
1935, providing for changes in criminal procedure and court organization in
order to adjust criminal procedure to national socialist principles.
, (3) The lu'llenile Courts Act (Jugendgerichtsgesetz; JGG) of February
16, 1923.
(4) The Criminal Code (Strafgesetzbuch; StGB), in force since 1872;
many times amended, especially by Nazi legislation.
Some other statutes, contai~ing detailed provisions, will be cited as we proceed. For
compilations and collections of codes and statutes, see Shartel and Wolff, "Civil Justice
in Germany," 42 MicH. L. REv. 863 at 865, note 5 (1944). Concerning court reports, see id. at 867, note· IO.
The leading commentary on GVG and StPO is:
LOEWE, DIE STRAFPROZESSORDNUNG FUR DAS DEUTSCHE REICH VOM 22. MARZ
1924, NEBST DEM GERICHTSVERFASSUNGSGESETZ UND DEN GESETZEN VOM 24. Nov.
UND 6. DEZ. 1933. 19. Aufl. Berlin & Leipzig, 1934.
An excellent short commentary is: KoHLRAUScH, STRAFPROZESSORDNUNG UND
GERICHTSVERFASSUNGSGESETZ (no. 12 of the Guttentag collection of statutes).
See further: Ploscowe, "The Organization for the Enforcement of the Criminal
Law in France, Germany, and England," 27 J. CRIM. L. 305 (1936).
In this article both pre-Nazi and Nazi institutions will be presented in the form
they have received through legislative acts. It would doubtless be of great interest to
inquire into such changes of old institutions as were caused by national socialist court
practice rather than by open legislation, but such investigation is not within the scope
of this paper. Much valuable material on this point is found in FRAENKEL, THE DuAL
STATE (1941).
8 The court-martial system, which of course follows special lines in organization
and procedure, will not be dealt with in this article.
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gerichte (Special Tribunals in a technical sense) and the dreaded
"People's Tribunal" (Volksgerichtshof).9 The latter has jurisdiction
in sedition and treason cases. The former were originally designed for
a number of legally defined offenses; but under a decree of November
20, 1938, the prosecutor may bring any felony before the Special
Tribunal, if he thinks that "the gravity or baseness of the crime or
public excitement aroused thereby call for immediate punishment by
the Special Tribunal." Both kinds of court operate in close collaboration with the secret police ( Geheime Staatspolizei or Gestapo) ; their
hearings are, in practice, secret, and their sentences are not appealable.
There is one Special Tribunal for the district of each intermediate
appellate court (Oberlandesgericht); its judges are picked from among
the judges attached to any of the courts belonging to that district, and it
has its own prosecutors. There is one Volksgerichtshof, sitting in Berlin,
for the whole Reich; it has its own personnel, including prosecutors.10
Ordinary criminal jurisdiction is exercised by the courts which
handle civil cases, i.e., the Amtsgericht, Landgericht, Oberlandesgericht, and Reichsgericht. However, the organization of these courts
for the disposal of criminal matters presents special features which need
to be added to the description of their functions in civil matters which
has been given in the preceding article on civil justice.11 Since the enactment of the original Gerichtsverfassungsgesetz in 18 77 the organization of criminal jurisdiction has undergone several changes. The basis
for the following discussion will be the shape it received through the
reorganization of 1924 which is the latest one meant to be permanent.
Some sweeping changes in both character and form enacted by the war
emergency decree of September 1, 1939, will be mentioned at the ehd
of subtopic B of the present topic.
The most characteristic feature distinguishing criminal from civil
jurisdiction was until 1939 the participation of lay persons in all trials
of major offenses, either lay judges (Schoffen) or jurymen (Geschworene). "Schoffe" is the old name for the people's judge of medieval
9 The Special Tribunals were created by a decree of March 21, 1933. The People's
Tribunal was created by a law of April 24, 1934, concerning certain changes in the
criminal law and criminal procedure. A law of April 18, 1936, which purported to give
definite form to the People's Tribunal, indeed declared it an "ordinary court." This,
however, does not alter the fact. that it constitutes a tribunal outside the ordinary
court system.
10 Its judges are partly professional judges and partly lay judges picked mainly
from the SS (Schutzstaffel; the so-called Elite Guard).
·
11 See Shartel and Wolff, "Civil Justice in Germany," 42 M1cH. L. REv. 863
at 868-874 (1944).
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German procedure, but the institution in its modern form does not go
back beyond the middle of the nineteenth century when it was first introduced in the Criminal Procedure Acts of the then kingdoms of
Hanover (1850) and Saxony (1868). The Scho:ffe, who may be a
woman,12 participates in the trial, may obtain permission from the presiding judge to·question defendants and witnesses, and takes part in the
deliberations of the court and in the voting. All questions of fact and
law and the meting out of the punishment are decided upon conjointly
by the judges and Scho:ffen.18
Service as a Scho:ffe is a civic duty (Ehrenamt) and can be declined
only by certain specified categories of persons (GVG 31, 35). Until
1932, each year, and, since an emergency decree of June 14, 1932,
each second year, a panel of Scho:ffen was formed for each court by the
local governmental authorities; u the ·days on which each Scho:ffe has
to serve during the year are fixed in advance, the sequence of service
being determined by lot (GVG 45). The Scho:ffe receives no salary but
is entitled to compensation for his own expenses and lost income
(GVG 55).
The status and functions of jurymen ( Geschworene) will be discussed presently.
B. Organization and Jurisdiction

The Amtsgericht has jurisdiction over all crimes, except certain
major felonies (GVG 24-28).15 Until 1939 this jurisdiction was exerAt least one of the two Schoffen sitting in on a case must be a man ( GVq 29).
In contrast with the commercial judge, however, [see Sh~rtel and Wolff, "Civil
Justice in Germany," 42 M1cH. L. REv. 863 at 872 (1944)] the Schoffe has not the
full status of a judge. This means that he can not exercise judicial functions apart from
those named; more especially, he has no function outside the trial proper and has no
power to prevent or punish disorderly conduct during the hearing. Such matters are
dealt with by the presiding judge. 'Questions of procedure arising outside of the trial
itself are also decided by official judges alone. The judgment is signed by official judges
only, but the names of the Schoffen are given in it.
14 This procedure is rather complicated. The number of Schoffen and deputy
Schoffen to be appointed for each court is fixed by a state authority charged with the
administration of courts. The mayors of cities and presiding officers of other communities situated ~n the district of the court make up lists containing at least six times
the number of persons to be selected from their respective communities. Thereupon a
board. consisting of a judge of the Amtsgericht, an a~ministrjltive official and seven
representatives of the people, .ordinarily to be chosen by the corporative bodies of local
self-government, decides on protests filed against the original lists and selects froin the
final lists the required number of Schoffen and deputy Schoffen (GVG 36-44).
15 German criminal law distinguishes between Verbrechen (felonies), Vergehen
(misdemeanors), and Uebertretungen (petty offenses). The classification of an offense
12

13
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cised in three forms and ways. First, jurisdiction was exercised by the
single judge; he was empowered to try alone petty offenses and misdemeanors which are minor either by legal definition or by actual importance. Secorid, the Amtsgericht might sit as K.leines (small)
Schoffengericht (i.e., one judge and two Schoffen). The third form in
which the Amtsgericht might try cases was that of an Erweitertes
(enlarged)-Schoffengericht (i.e., two judges and two Schoffen). These
three methods of exercising jurisdiction were partially overlapping, and
the choice of one or the other rested largely in the discretion of the
'prosecutor. In cases of misdemeanors, as well as of certain felonies
which involve no great public interest, the prosecutor had, the power
to determine whether he wanted them tried by the single judge or the
Schoffengericht; and in the latter case, as well as in those which of
necessity fell in the jurisdiction of the Schoffengericht, he might determine whether he wanted them tried by the small or the enlarged
Schoffengericht (GVG 25, 26, 29).
In 1932 the enlarged Schoffengericht fell a victim to the depression. The emergency decree of June 14, 1932, abolished this form of
tribunal and divided up its jurisdiction among the small Schoffengericht and the Large Criminal Chamber of the Landgericht ( see
page rn75, infra). Already the so-called Third Emergency Decree of
October 6, 1931, had allowed the prosecutor in certain cases to choose
the Large Criminal Chamber instead of the enlarged Schoffengericht.
Under the provisions of the Juvenile Courts Act of February 16,
1923, the Schoffengericht also had jurisdiction over juvenile offenders,
i.e., persons who at the time when they committed the offense were
more than fourteen but less than eighteen years old. The statute distinguishes between K.leines Jugendgericht ( one judge and two Schoffen) and Grosses Jugendgericht (two judges and three Schoffen);
the latter's jurisdiction extended to offenses which if committed by
adult persons were tried by the Schwurgericht or the Reichsgericht ( see
below).10 If the business of the Amtsgericht was divided up among
several judges, the presiding judge of the juvenile court was regularly
under one of these three headings depends on the highest possible punishment laid
down for it. An offense punishable by death, penitentiary (Zuchthaus), or imprisonment in a fortress for more than five years is a felony; an offense punishable by prison
( Geflingnis), imprisonment in a fortress for not more than five years, or a fine of more
than I 50 Reichsmark is a misdemeanor; an offense punishable by mere detention (Haft;
maximum: six weeks) or a fine of not more than 150 Reichsmark is a petty offense
(StGB 1).
16 The People's Tribunal, however, possesses jurisdiction also over juvenile persons (art. IV sec. 6 of the statute of April 24, 1934).
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the same person who also' handled guardianship matters, and if the
juvenile court was expected to hold more than ten sessions during a
year, a ;pecial panel of Schoffen was formed for it.11
Original jurisdiction of a few major felonies, such as murder, arson,
and wilful perjury, belongs to the Landgericht. This jurisdiction was
exercised with a jury, and the composite court was known as the
Schwurgericht or jury court. Before r924 such a court consisted of
three judges and twelve jurymen. The functions of judges and jury
were not unlike the functions of judge and jury in this country. The
jury gave a verdict on the question of guilt on the basis of the evidence.
The judges formulated, after the conclusion of the trial, a number of
definite questions for the jury which had to be answered by "aye" or
"nay"; before the jury withdrew for deliberation the presiding
judge outlined to them the legal problems involved (Rechtsbelehrung). Upon the verdict the three professional judges rendered the
judgment, either acquitting the defendant or fixing his punishment.
This was changed in r924. Until r939, the Schwurgericht was composed of three judges and six lay judges who deliberated and decided
conjointly on both guilt and punishment and delivered the sentence
(GVG 8r, 82). This of course resulted in a considerable increase of influence for the professional judges . The new Schwnrgericht was in fact
merely another Schoffengericht,18 although it remained attached to the
Landgericht and the former terminology (i.e., jury court) was mamtained.19
17 If the juvenile offender is between 18 and 21 years of age at the time when he
is brought to trial, the state's attorney may, at his own discretion, prosecute him either
before the juvenile court or the adult court (JGG 21). A Nazi decree of October 4,
1939, permits the state's attorney to choose the adult court if the offender is over 16,
has reached the state of maturity of a person over I 8, and his offense is exceptionally
grave. For general information on the juvenile courts see: Lieck, "Juvenile Courts in
Germany," 95 JusT. P. 319 (1931).
18 Jurors are selected in a way analogous to that of the Schoffen and their status is
analogous to that of Schoffen. At least half of the jurors selected for a period of sessions
of the Schwurgericht must be men (GVG 84).
19 It is interesting that in France also there was in recent years some agitation for
remodeling the cour d'assise on lines somewhat similar to the new German "jury court";
see Wright, "French Criminal Procedure," 45 L. Q. REv. 104, note 3 (1929). In
actual practice French prosecutors tried to avoid the unsatisfactory effects of the highly
emotional approach of juries through the remedy of correctionalisation des crimes; they
neglected, whenever possible, aggravating circumstances which qualified an offense as
crime (felony), so that it could be tried by the Tribunal Correctionel, a court composed of professional judges only, which has jurisdiction over delits (misdemeanors);
the possibly insufficient punishment meted out by this court appeared preferable to the
prospect of unjustifiable acquittal by the jury. See id. at 105; Ploscowe, 24 J. CRIM.
L. 718 (1933).
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Apart from its function as Schwurgericht, the Landgericht is the
first appellate court in criminal matters. Before 1939 it exercised appellate jurisdiction in two forms: ( 1) as the Small Criminal Chamber
(Kleine Strafkammer ), consisting of one judge and two Schoffen, for
appeals from the single judge of the Amtsgericht; ( 2) as the Large
Criminal Chamber ( Grosse Strafkammer), consisting of three judges
and two Scho:ffen, for appeals from either kind of Scho:ffengericht
(GVG 74, 76). In 1931 and 1932 the Large Criminal Chamber was
vested with original jurisdiction in most matters which theretofore had
been under the jurisdiction of the enlarged Scho:ffengericht.
The Reichsgericht and the Oberlandesgericht are courts of review
only as to questions of law. The Reichsgericht reviews judgments in
cases originating in the enlarged Scho:ffengericht or the Schwurgericht
and involving applications of federal law (GVG 135). The Oberlandesgericht reviews (so far as these are reviewable at all) judgments
originating with a single judge or a small Scho:ffengericht ( GVG 121).
Both the Reichsgericht and the Oberlandesgericht are represented by
their respective Criminal Senates which are composed in the same
manner as Civil Senates.20 No lay judges participate in the jurisdiction
of these courts.
In treason cases original jurisdiction formerly rested with the
Reichsgericht and the Oberlandesgericht (its senate in this case being
composed of five judges), and their sentences were final (GVG 120,
122, 134). The jurisdiction of the Reichsgericht in these matters has
been transferred by the Nazis to the Volksgerichtshof. The prosecutor
of the latter, just as formerly the prosecutor of the Reichsgericht, may·
certify cases of minor importance to the prosecuting attorney of an
Oberlandesgericht, with the effect that the trial is held by that court.
By the war emergency decree (1939) already mentioned the Nazis
have made important changes in the organization of criminal courts.
They have done away with lay judges in all cases of ordinary jurisdiction and transferred the jurisdiction of the Scho:ffengericht to the single
judge of the Amtsgericht and that of the Schwurgericht to the Criminal
Chamber of the Landgericht, composed of three professioi;,al judges.
They have reduced to three the number of judges sitting in the Criminal Senate of the Oberlandesgericht as trial court in treason cases.
Judgments of the Amtsgericht can be attacked only by an appeal to the
Criminal Chamber of the Landgericht whose judgment is final. These
20
See Shartel and Wolff, "Civil Justice in Germany," 42 MrcH. L. REv. 863 at
873 (1944).
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changes were perhaps not intended to be permanent even by the Nazis
themselves, and it may safely be expected that they will not be retained in the forthcoming restoration of constitutional government in
Germany.

II
PROSECUTORS

At the head of all prosecuting agencies stands the Minister of Justice. An Attorney General ( Generalstaatsanwalt) is attached to each
Oberlandesgericht as the chief official of the prosecuting agencies in his
own court and in the Landgerichte belonging to the district of his court.
The state's attorney's office ( Staatsanwaltschaft) at the Landgericht
handles all matters coming up in this court and in the Amtsgerichte
attached to it. In trials the state is represented by an official of these
agencies. This is usually a state's attorney (Staatsanwalt), but 'before
the single judge of the Amtsgerichte the state may be represented by
a law-clerk or a Referendar 21 acting as "Amtsanwalt." A special prosecutor, named Oberreichsanwalt, is attached to the Reichsgericht. He is
assisted by a number of Reichsanwalte.
As regards the general role of prosecutors in Germany, perhaps one
word of caution is needed. In the Anglo-American literature on criminal procedure it is common to refer to the prosecutor and the accused
as the parties to the trial; the same type of reference occasionally appears in the German literature. However, whether this is a correct
statement of the role of the American prosecution, it certainly represents a misleading conception of German notions of criminal procedure;
it is no more accurate than the term "claim to punishment" (Strafanspruch) which also is frequently used to denote the right of the state
to punish a criminal. The notions of party and claim, according to German thinking, have their proper place only in private law and civil
procedure. In criminal procedure the state, represented by the state's
attorney, and the accused do not oppose one another as equals pursuing
their mutual claims. The criminal proceeding is the method, prescribed
and regulated by law, in which the state exercises its pow~r to investigate and inflict punishment on such of its su~jects as disturb the public
order. Therefore, the judge and the prosecutor are on a par, only
representing different sides of the same function of the state, and both
meet the accused from a standpoint superior to his own~ This basic conception is responsible for the provisions of the Code of Criminal Pro21 See Shartel and Wolff, "German Lawyers-Training and Functions," 42 M1cH.
L. REv. 521 at 522, 523 (1943).
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cedure regulating the roles of the persons participating in the proceedings.

III
PROCEEDINGS BEFORE TRIAL

A. Initiation and Investigation
German, like American, criminal courts cannot act until a case is
brought before them by way of accusation (StPO 151). Under the
method of inquisition,· typical of the absolutistic period of continental
Europe, investigation, prosecution, and punishment of crimes were all
entrusted to the same authority. This method had to give way in the
nineteenth century to the printiple of accusation (Anklageprinzip)
which by separating the powers of prosecution and trial and vesting the
latter in independent courts offered far better guarantees for an objective administration of justice. 22 This separation does not indeed mean
that the prosecutor is supposed to pursue the interest of the state in
punishing the wrongdoer in a one-sided manner. As ha~ already been
indicated, the prosecutor is not strictly a party, but is one of the public
agencies set up to insure the reign of law and justice. Therefore, in
investigating a case and bringing it to trial, he is not only bound by law,
but expressly directed to explore also such circumstances as may contribute to the acquittal of the defendant or to a mitigation of his punishment (StPO 160).
Prosecution of crimes is a public function and the initiative in instituting criminal proceedings rests almost entirely with the prosecuting attorney (StPO 152).28 He has to open an investigation whenever
22 The opposite method is again used by the Gestapo which has unlimited powers
to take any punitive measures it sees fit to take, including capital punishment. It is not
bound to any procedural rules. It works in secrecy, and often its victims are not even
given a chance to defend themselves against the charges raised against them.
28 In a number of cases (specifically enumerated in StPO 374), which involve no
public interest, the law does permit the injured party to proceed against the offender
as a private prosecutor (Privatklager). Proceedings in general follow the rules of
ordinary criminal procedure. There are, however, a few peculiarities indicative of the
hybrid character of this procedure which somewhat approaches civil procedure. The
most interesting of these is the requirement of an attempt at conciliation by an
official conciliator (regulations for this differ from state to state; in Prussia conciliation
is entrusted to a special official named Schiedsmann, in Bavaria to the mayor, and so
forth), which has to precede the filing of the prosecution in certain cases, e.g., trespass,
insult, defamation, simple assault (StPO 380). Further features are: Up to the moment
when judgment is rendered in the original trial the private prosecutor can withdraw;
his right does not pass to his heirs, but the parents, children, or spouse of a deceased
person may. initiate or continue a prosecµtion for malicious defamation; the accused
may file a counter-prosecution if the prosecutor is himself guilty of a similar offense
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and however he acquires sufficient knowledge to warrant taking steps.
Such knowledge may come to him through information by other public
agencies or by private citizens. Information can be given to the prosecuting attorney himself, to the police, or to the Amtsgericht. The information requires neither a special form nor a specific content; for
example, it is sufficient to report the fact that a certain crime has been
committed, even if no person is as yet suspected of being the perpetrator. As a general rule he is required to investigate and prosecute any
punishable act whether or not there is a special public interest' in the
prosecution (Legalitatsprinzip; StPO 152); the reform legislation of
1924, however, has attenuated this principle with respect to cases in
which either the o:ffense or its consequences or the expected punishment
is insignificant (Opportunitatsprinzip; StPO 153, 154).24 And in regard to a few crimes, such as adultery, defamation, and simple assault,
the Criminal Code makes prosecution dependent on the request of the
injured party (StPO 158; cf. StGB 61-65, 172, 194-198, 247, 248a).
The state's attorney will initiate proceedings if the court to which
he is attached is the court of venue. When he has started an investigation and finds that the case falls in the jurisdiction of another court he
simply transfers the matter to the state's attorney at that court. The
court of venue is regularly the court of the district in which the act was
committed or in which the defendant has his regular residence at the
ti.µie when the charge is made (StPO 7, 8). If under these provisions a
case falls in the jurisdiction of two or more courts ( for example: where
more than one defendant is involved or the crime extends over several
districts, as may be the case with continued acts), the court which has
first been concerned with the matter is the court of venue. Several connected crimes of the same grade ( e.g., burglary and malicious destruc...:
tion of property) may be prosecuted together before any of the courts
in whose jurisdiction any of them falls (StPO r2, 13). Several concommitted in connection with the one for which he has filed his prosecution, such as
mutual insults (StPO 388, 391, 393). In every case of private prosecution the state's
attorney has to be notified of the time of trial and may take over the prosecution,
thereby relegating the private prosecutor to the role of a mere co-prosecutor (Nebenklager; see topic IV, subtopic E, infra) .
The right of filing a private prosecution was rather frequently exercised. In the
years before 1932 the number was above 100,000 for every year. From the end of
1931 on it dropped considerably, since the Third Emergency Decree of October 6,
·1931, empowered the judge summarily to dismiss proceedings if the offense or its
consequences were insignificant. (See Statistisches Jahrbuch fiir das Deutsche-Reich).
24 The state's attorney is allowed a similar discretion in matters open to private
prosecution (StPO 376).
·
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nected crimes of different grades ( e.g., burglary and murder) are tried
together by the tribunal having the higher jurisdiction (StPO 2).
The state's attorney's investigation is informal, and neither the informer nor the person against whom suspicion is directed has to be
notified. The state's attorney may take all necessary steps, more especially, he may personally inspect localities, corpses, etc.; he may summon witnesses and the incriminated person, and so on. He is entitled to
information by all public authorities. Moreover, he may charge the
police with individual acts of investigation and may even turn over to
them whole parts of the investigation which can be more easily carried
out by them. The police authorities are his subordinate assistants and
have to execute his orders (StPO 161, GVG 152). The opportunity
of having parts of the investigation done by the police is widely used
by state's attorneys.25
However, the investigative power of the prosecutor and police is
limited. They are not allowed to administer oaths ( StPO 161), nor
can they, in the opinion of the supreme court and a majority of writers,
issue subpoenas. These functions are reserved to the courts; but the
prosecutor can always call on the Amtsgericht of the place where the
acts are to be performed to summon and swear the necessary persons
(StPO 162), and the latter can refuse only on the ground that these
acts are not permitted by law (for instance: where the requested steps
have to be taken outside of the district of the court, the desired use of
force is not permitted, or the reasons for which an oath can be administered to a _witness in the preparatory proceedings, StPO 66, are
not present). The refusal of the Amtsgericht to take steps requested by
the state's attorney can be attacked by the latter through a complaint
to the criminal chamber of the Landgericht (StPO 304).
B. Conclusion of Investigation
When the state's attorney has concluded his own investigation of a
case, he has three courses open. If the evidence appears sufficient he
files a "public complaint" ( offentliche Klage). This may tak:e the form
either of an application for a preliminary judicial investigation ( Antrag
auf gerichtliche Voruntersuchung; see subtopic B, infra) or of the for-

25 The police authorities also have to investigate on their own motion criminal
acts of which they have knowledge and to take all steps necessary to prevent a concealment of facts. They have to turn over their files to the state's attorney at once and can
even call on the Amtsgericht for aid when they deem its immediate intervention necessary {StPO 163).
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mal information (Anklage) combined with an application for a: trial.
The third course, open to him if he reaches the conclusion that a prosecution will be fruitless, is entering in the file a decision to discontinue
the investigation (StPO 170). This entry is an informal act, chiefly for
the state's attorney's own record. The person against whom the investigation was directed is notified only if he has been examined by a judge
or taken into provisional custody. If proceedings were initiated at the instance of another public agency or a private person, the applicant also is
entitled to be notified of the decision and its reasons ( StPO 171).
If the applicant is,not satisfied that the case should be dropped, he
may within two weeks take it to the state's attorney's superior, and if
the latter concurs, apply for a decision by the court. This application
must indicate the facts and evidence allegedly warranting a prosecution
and must be signed by an attorney at law (StPO 172). The court has
the power to investigate the case on its own motion, is entitled to see
the files of the state's attorney, and may request a declaration by the
prosecuted person. within a fixed period (StPO 173). It may make its
action dependent on a security for costs to be given by the applicant who
will be liable for the costs if the court decides against him (StPO 176,
I 77). The court's decision is final. If the court concurs with the applicant, it orders the state's attorney to file the public complaint; if it decides that there is no cause for a prosecution, new proceedings can be
initiated only on the basis of newly discovered facts or evidence (StPO

174,' 175).
C. Arrest, Sear.ch and Seizure
Every legal system is presented with the problem of having to
interfere with the rights of persons not yet convicted in order to obtain
the objectives of criminal justice. The conditions for coercive measures
are more or less the same in German law as in our own system. In some
respects, however, conditions are more, in others less, stringent than in
the United States; and as a-whole the methods prescribed by the German Code of Criminal Procedure are somewhat less technical than those
developed under .common law. 28 The differences will become apparent from the following sketch of German means to secure prosecution
and trial.
It should be noted that in the ma'in the pertinent provisions of the
26 The rights of personal freedom, inviolability of the home, secrecy of postal
communications, and property were also guaranteed by the Weimar constitution. The
question, however, whether any steps taken in accordance with the provisions of the
StPO were constitutional, could never arise, since the constitution expressly subjected
the scope and forms of these guaranteed rights to 'the federal legislation (Const. of
Weimar 114, 115, 117, 153). The Code of Criminal Procedure, though enacted long
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Code of Criminal Procedure are still formally in force. Nazi legislation, as will l;>e seen, has curtailed the rights of a detained person to have
the legality of his detention periodically examined; but it has not basically altered the guarantees of the Code against an undue use of the
powers to arrest and detain, to search premises, and to seize property.
This of course does not mean that these guarantees represent the actual
state of affairs in present-day Germany. But anyone who contemplates
steps toward the re-establishment of a state of law and justice there
should bear in mind the fact that the complete destruction of all guarantees for life, liberty, and property has been achieved, not so much by
formal changes as by wanton disregard for any law and by the exemption, of the secret police (Gestapo) from all restrictions imposed by the
legal system on the activities of state agencies.
( 1) Arrest and Detention. At any stage of the proceedings, i.e.,
during the state's attorney's investigation, as well as during the preliminary judicial investigation (Voruntersuchung; see subtopic B, infra)
and the trial, a prosecuted person can be taken into custody if this serves
the purpose of the investigation or trial (Untersuchungshaft). Arrest
and detention require a written warrant (Haftbefehl) to be issued by
the judge concerned with the matter (StPO 114, 124). If the case is
still in the stage of investigation by the state's attorney, the commitment
is ordered by the Amtsgericht which is the court of venue or the one in
whose district the suspect is found; ordinarily the judge acts at the
instance of the attorney, but he can, if speed is necessary, act'on his own
motion (StPO 125). No authority other than a court can issue a warrant, and no person other than a state's attorney can request it. But
German law does not require a sworn complaint. Like the American
warrant, the German Haftbefehl must indicate the offense charged to
the incriminated person, but the requirements of the warrant are
checked by the court ex officio and need not be affirmed by the state's
attorney who requests it. These requirements are that the i~criminated
person be "urgently suspect" ( dringend verdachtig) of having perpetrated a specific offense and be likely to try to escape or to remove or
conceal the evidence. The suspect is always legally presumed to consider an escape when his act is a felony or he is a homeless person or
vagrant or unable to give satisfactory proof of his identity, or when
he is an alien and can be expected not to obey a summons (StPO II2).
The required showing of need to detain is somewhat stricter when the
offense is punishable only by detention or fine (StPO II3). Article 5
before the Constitution, was recognized as one of the federal laws determining the scope
of the citizen's rights in accordance with the constitution (Const. 178).
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of the Strafprozessnovelle of 1935 allows a preliminary arrest also in
case it is feared that the perpetrator will commit more offenses or public
excitement is such that his remaining free appears "intolerable." A
warrant issued by a German court is valid everywhere in Germany;
against a person in flight or hiding a warrant of apprehension (Steckbrief) binding on all authorities can be issued by both the judge and the
state's attorney (StPO) on the basis of a previously or simultaneously
issued warrant for commitment.
After the arrest is made proceedings follow lines very similar to
American practice. At the latest, on the day following his arrest the
suspect must be brought before a judge. This is intended to serve somewhat the same function as the Anglo-American habeas corpus proceeding. However it should be noted that the Code of Criminal Procedure
has always offered to the defendant himself opportunities to question
the validity of, as well as the basis for, his detention during the process
of investigation by way of a complaint (Beschwerde) to the Landgericht (StPO 304) against the warrant. In addition, a statute of December 27, 1926, amended the Code by introducing a procedure aimed
at a special judicial examination of the legality of the commitment
(Haftpriifungsverfahren). The law provided that the detained person
might at any time ask for a hearing, to be held within a week, for the
purpose of summarily re-examining the conditions of the commitment
(StPO u4d). In addition, the court concerned with the matter, or the
Amtsgericht if the case was still in the stage of investigation by the
state's attorney, .had to conduct such a hearing after two months of
detention ,and to repeat it periodically at intervals of not less than
three weeks nor more than three months (StPO u5a-d). This procedure was abolished by the Nazis and replaced by a mere general direction to the courts constantly to watch over the lawfulness of continued
detention of suspects ( art. V of the statute of April 24, 1934. 21 )
A person committed to prison may ask for his release on bail
(Sicherheitsleistung), but such release is entirely in the discretion of
the court and can be revoked if preparations for flight, disobedience to a
summons, or newly discovered circumstances make commitment appear
advisable. Determination of the amount and kind of the security is in
the free discretion of the judge; th~ bail can consist in a deposit of
money, negotiable instruments, or other valuables, or in the presentation of acceptable sureties ( StPO 1 17-122).
'
21 See note 9, supra. In matters falling in the jurisdiction of the Nazis' Special
Tribunals no hearing whatsoever is permitted with respect to the warrant (Sec. 9 of
the decree of March 21, 1933).
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Persons held for the purpose of investigation must be kept separate
from those imprisoned in execution of criminal sentences and their
treatment is somewhat more lenient; they cannot be forced to work.
The formal commitment is terminated by the court on its own motion
or on request of the state's attorney; the latter can order the release
from detention even before his request has been acted upon (StPO I23,
I26). The trial court may, in its discretion, allow all or part of the time
spent in detention for investigation to be considered as spent in serving
the term imposed by the sentence (StGB 60). A statute of July 14,
I 904, provides for an indemnity for the time spent in detention, if
proceedings against the accused are dropped for lack of reasonable
suspicion or if his innocence is established at the trial.
An arrest without a warrant can be made by the state's attorney and
the police, if conditions exist which fulfill the substantial requirements
set by the Code for the issuance of a warrant and delay jeopardizes
the prosecution. Regularly, nobody but officers acting in their official
capacity can make an arrest. The private citizen may only apprehend
an individual caught in ftagranti or being pursued; and this power is
further dependent on the condition that the offender is suspected of
attempting an escape or his identity cannot be established immediately
(StPO 127). There is, however, no public duty to aid the authorities
in making arrests; the posse is unknown in Germany. No restrictions
exist as to the time and place of a provisional arrest either by officials
or by private persons. But, at the latest, on the day following the arrest,
the suspect, not released immediately, must be brought before the local
judge for a hearing (StPO I28).
(2) Search and Seizure. Objects are subject to seizure which may
be of evidential value or which may be liable to confiscation. Whoever
has objects of this sort in his possession may be ordered to produce
them and to surrender them; and, if he can be called as a witness on
the trial, the court can apply to him the same indirect means of enforcement (i.e., fine and detention) as against a reluctant witness (StPO 94,
95, 70). In addition, such objects can be secured by way of official
search (Durchsuchung) and seizure (Beschlagnahme).
Search and seizure, like arrest and detention, ordinarily require a
warrant from the court. If, however, the delay caused by obtaining a
warrant would involve risk, the state's attorney or the police may take
these steps on their own authority (StPO 98, ro5). In the latter case
subsequent judicial authorization must be sought within three days if a
seizure was carried out in the absence of, or against the protest of, the
possessor or-an adult member of his family; and in any event the possessor himself may at any time ask for a judicial decision. The matter falls
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in the jurisdiction of the court concerned with the case or of the Amtsgericht if the case is still in the stage of preparatory investigation by the
state's attorney.
Subject to search are the person, the dwelling and places and things
in control of a suspect ( StPO 102) ; also places and property of others,
but ordinarily only on the condition tha'.t known facts warrant the assumption that a person under prosecution, a thing looked for, or clues
leading to the solution of a criminal mystery can be found there ( StPO
103). Searches at night are forbidden, except in specified circumstances
(StPO 104). The owner, possessor, or tenant of the searched property
is entitled' to be present during the search; in case he is not present,
then, if possible, a representative, relative or neighbor is to be called in.
The purpose of the search must be disclosed at the start, and when the
search is completed persons affected thereby are entitled, on demand;
to certificates stating the purpose and result of the search and listing
the objects seized (StPO 106, 107) .28
Papers seized on the occasion of a search may be read only by the
judge. Other officials may read them if the owner- consents; if he does
not consent, the papers have to be put in an envelope in the presence
of their owner, which is sealed and turned over to the judge. The
judge, however, will inform the state's attorney of any papers which
relate to a criminal offense ( StPO 1 IO).
Objects seized by the prosecutor or police after the state's attorney
has filed his accusation with the court are to be held at the disposal of
the court which must be notified of the seizure within three days
(StPO 98).
.
Special provisions (StPO 99-101) regulate the seizure of letters,
telegrams, and other matter received at the postoffice for a suspect or
sent by him by mail. Ordinarily such seizure requires a warrant. If a
delay would involve risk in cases of misdemeanors or felonies, the
state's attorney may on his own authority order the seizure; in this case
he must within three days obtain an approval of his action by the judge;
and in any case he has to turn over all the material to the judge who
alone is empowered to open and read it. The persons affected by the
order must be notified and matter not needed for the prosecution must
be turned over to them immediately or at least be brought to their
knowledge. 29
28 If incidentally during the search objects are discovered which are relevant to or
evidential of some other criminal act than that to which the search relates, these objects
may be lawfully seized and the prosecutor is to be notified of their seizure (StPO 108).
29
There is no specific provision relating to wire-tapping in the Code. But the
privacy ~f telephonic communications is commonly considered equal to that of tele-
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D . .Preliminary Judicial Examination
The Code of Criminal Procedure provided for a preliminary judicial examination in certain cases (Voruntersuchung).80 Under StPO
I 78 this examination was a prerequisite for all jury trials and for cases
in the original jurisdiction qf the higher courts (Reichsgericht and
Oberlandesgericht). In other felony cases and misdemeanors a preliminary judicial examination could be demanded by the prosecutor or
the prisoner in his reply to the information. It was not permitted when
the prosecution concerned a petty o:ffense. Experience with the preliminary judicial examination was not altogether satisfactory, and much
opposition was voiced from all sides. Some writers considered it too
much akin to the old inquisitorial procedure, giving insufficient pro~ection to the defendant. Others criticized its slow methods which were
believed to cause unnecessary delay in cases where the facts were easily
ascertainable.81 Article 4 of the Strafprozessnovelle of 1935 abolished
all obligatory preliminary examinations and deprived the ace.used of the
right to demand such examination in any case. The state's attorney
might still demand an examination as theretofore, and his demand had
to be granted; but a decree of March 21, 1942, issued under the strain
of war conditions, peremptorily did away with all preliminary judicial
examinations.
The examining judge (Untersuchungsrichter) was a member of
the Landgericht. He was charged with this special function for one year
graphic communications. In the light of the provisions cited above, the question may be
raised if wire-tapping is permitted at all without a warrant, and if persons other than the
judge himself are entitled to listen to telephonic communications. It goes without
saying that at present these questions are or no practical importance, since the Nazis do
not recognize any legal restrictions.
so This is a11 institution which German law has in common with many continental
European systems; it has its origin in the inquisitorial procedure, but was maintained
in the liberal period on the theory that an investigation by a magistrate gave the defendant better protection than one by the prosecutor who is supposed to be more
tempted to proceed in a partisan manner. A comparative presentation of the institution
in French, German, and Italian law is given by Ploscowe, "The Investigating Magistrate (Juge d'lnstruction} in European Criminal Procedure," 33 MICH. L. REv. 1010
( l 93 5}. The institution is alien to th~ Anglo-American system; more especially, it
should not be confused with the American preliminary hearing designed for the protection against unjustified detention or against the filing of unwarranted charges by the
prosecutor. The first of these is comparable in German law to the chance of being
heard by a judge immediately after arrest (see subtopic C(r), supra). The second has
no close parallel in German law; its function is to some extent served by the requirement of a judicial order to hold defendant for trial (see subtopic E, infra}.
31 See Mannheim, "Probleme der Voruntersuchung" in 5 Drn REICHSGERICHTSPRAXIS IM DEUTSCHEN RECHTSLEBEN 209-241 (1929); Ploscowe, "The Investigating
Magistrate (Juge D'lnstruction} in European Criminal Procedure," 33 MICH. L. REv.
1010 at 1029 ff, especially at 1035 (1935).
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(GVG 61) and handled all matters coming up in his district (even
those falling in the trial jurisdiction of the Amtsgericht), except that a
judge of an Amtsgericht located at a place different from the seat of the
Landgericht might be charged with individual examinations by order of
the latter (StPO 185). If business was heavy, several members of the
Landgericht might of course be appointed as regular examining judges.
Higher courts appointed one of their own members or a judge of one
of the lower courts within their district for each individual case ( StPO
186). The examining judge was barred from participation in the trial
of the case in which he had conducted the examination (StPO 23).
The purpose and scope of the preliminary examination were defined
by StPO 190. It was not intended to arrive at a full statement of the
facts sufficient for a judgment but only to clarify matters to -a point
where it could be decided whether trial should be held or proceedings
discontinued; in addition it served the purpose of perpetuating testimony for the benefit of prosecution or defense. This indicates the extent
and the limits to which the examination should be carried. Within these
limits the examining judge might take all steps necessary to fulfill his
function. He had to examine the accused and might commit him, visit
and inspect localities or objects, and summon witnesses and experts.
He might confront witnesses with one another and administer oaths
,(StPO 59, 66). He had to keep records of his acts and findings (StPO
188). The latter, however, did not as such serve as a basis for the
future judgment; in fact in the trial the examining judge might be and
was often called to the witness stand to testify on his findings. He did
not even have the power to drop the prosecution. When he was convinced that he had fulfilled his function he returned the files to the
state's attorney who would then make the proper applications to the
Landgericht which alone had power to make a decision disposing of the
case (StPO 197, 198).82
Nevertheless the fact that the preliminary examination was a judicial proceeding was not without significance.33 The state's attorney's
application on which its initiation depend~d had, like the information,
the character and effect of a "public ,complaint" (offentliche Klage;
StPO 170). The person against whom it was to be directed had to be
named in it (StPO 179).84 It could not be withdrawn (StPO 156),
82 This is in marked contrast with the French law. There the juge d'instruction
has power to drop the prosecution.
83 The Code took account of this fact in its terminology: The prosecuted person
who so far was called Beschuldigter was in this stage called Angeschuldigter (StPO

157).
84

Under the French system the juge d'instruction can be concerned with investigations against unknown offenders. In German:r, the investigation in such case re-
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nor could the case be dropped by the prosecutor. After the conclusion
of the preliminary examination he might only ask the Landgericht to
order the discontinuance of the prosecution or file an information and
ask the court to hold the defendant for trial (StPO 198); and-in case
the latter request was finally rejected, the prosecution could be resumed
only if new facts or evidence were discovered ( StPO 21 1). These
effects were confined to the offense on account of which the preliminary examination was held and which was defined in the application
(StPO 179). In exceptional cases the examiner might investigate other
offenses or persons whose possible connection with the offense under
examination he discovered; but in regard to these, his actions and :findings did not in any way prejudice the state's attorney's freedom to decide whether or not he wanted to open a prosecution ( StPO 191).

E. The Information and the "Order to Hold for Trial"
The grand jury is unknown in Germany. The accused is held for
trial on the basis of a written information ( Ank;lageschrift), filed by the
prosecutor. This must indicate the offense charged to the accused by
describing it in terms of its legal definition and by citing the specific
provision of law on which the accusation is based. Except in minor matters falling in the jurisdiction of the single judge of the Amtsgericht,
the information must contain a comprehensive statement of facts and
evidence as gathered by the prosecuting authorities or the examining
judge. And, before the abolition of the Schoffengericht in 1939, the
prosecutor was further required to indicate in the information the type
of trial tribunal by which the case was to be handled, so far as this was
a matter for his choice, i.e., whether the single judge or the small or
the enlarged Schoffengericht. The information was to be accompanied
by the records of the investigation by the prosecutor himself and the
police and, if there had been one, by the records of the preliminary
judicial examination (generally: StPO 198-200).
The place of arraignment, plea, and holding for trial under the
Anglo-American practice is taken in the German practice by the entry
of an "order to hold for trial" (Eroffnungsbeschluss, literally: order to
open the trial).85 This order is issued by the court, if it finds, on the
basis of the material submitted by the prosecutor, that the accused is
"sufficiently suspect" (hinreichend verdachtig) of having committed
the crime charged. The order must characterize the act in terms of the
mained in the hands of the state's attorney and the police until ·a person was found who
could be charged with the crime.
35 After this order is entered the accused is called the Angeklagter (StPO I 57);
cf. the terms given in note 33, supra.
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specific facts required by a legal definition, although the court may
characterize the act in legal terms different from those used by the
prosecutor in the information. The order need not state facts or evidence and qm be issued without a hearing. If, however, the information
contains a statement of facts and evidence, the accused must be given a
copy thereof and must be granted a period within which fo~ may file
objections to the proposed order. The order to hold for trial is final;
the accused has no right to appeal to a higher court if his objection is
not sustained (generally: StPO 207-2rn). A decision not to hold the
accused for trial must be accompanied by a statement of reasons (StPO
204) ; and, within one week, the prosecutor may appeal from the decision ( StPO 2 IO).36 The accused must be notified _of the court's decision (StPO 204).37
In certain cases within the jurisdiction of the A'mtsgericht a shorter
and less formal method of prosecution is permissible (StPO 212). Its
use lies in the discretion of the prosecutor. He may always proceed in
this manner when a petty offense is involved and may do so in regard
to felony and misdemeanor cases provided the accused agrees or is
produced in court immediately upon a provisional arrest by the police.38
This method is characterized by the fact that neither written information nor formal order to hold for trial is requisite. The accusation is
made orally, its main points being recorded in the minutes, and the trial
rpay start at once. Much use is made of this method in big cities where
every night busy night judges try and punish drunks and other offenders caught in .the streets.39
There is, further, no order to hold for trial in the political courts of
the Nazis. Its place is taken by a mere informal order to start a trial
which issues from the presiding judge.40
(To be concluded in the August issue of the Review)
36 The court to decide on the complaint is the next higher court. However no
complaint lies against decisions rendered by the Oberlandesgericht and the Reichsgericht (StPO 304) ..
37 For the effects of the decision see StPO 211 and subtopic D, supra, last paragraph.
'
38 Cf. subtopic C( 1), supra.
39 Under the war emergency decree of September 1, 1939, the summary method
is applicable in all cases of misdemeanor, if the case is simple and special circumstances
call for immediate punishment.
-io Section 12 of the decree of March 21, 1933; art. IV, sec. 5 of the law of
April 24, 1934.

